The fiduciary duties of agents / Nor Sa' Adah Abd. Rahman by Abd. Rahman, Nor Sa' Adah
f O()OOI6 TO (
THE FIDUCIARY DUTIES OF AGENTS
A Research Paper
Pressented To
The School of Administration and Law
Institute Technology Mara
In Partial Fulfilment
Of The Requirement For The Diploma In Law
BY
NOR SA' ADAH BTE ABO. RAHMAN
DIPLOMA IN LAW
MAY 1985
CONI'ENI'S
TOPIC FIDUCIARY DUTIES OF AGENTS
Pre fa ce
Table of Cases
Table of Statutes
Introduct i on
A. Historical Bacl.ground-
B. Definition & Nature
of Agency
C. Creation of Agency
1. Express Agreement
2. Implied Agreement
3. Agency by Ratification
4. Agency by Necessity
5. Agency by Estoppel
D. Authority of Agent
1. Actual Authority
2. Implied Authority
3. Apparent or Ostensible Authority
Pages
i - ii
iii-v
vi
1 - 3
4 - 6
7 - 8
9 - 12
13 - 14
II The basis of Agency Relationship 15 - 20
Pages
III Duties of Agents
A. Fiduciary Duties 21 - 43
1- Duty of Loyalty
2. Duty not to Divulge Secret Information
3. Duty to Avoid Conflict of Interest
a) Duty not to Deal on Own Account
b) Duty not to fI.ake or to Accept Bribe
c) Duty to Account
4. Duty not to Delegate
5. Duty to Respect Principal's Title
B. Contractual Duties 44 - 48
1. Duty -to Obey Instruction
2. Duty to Exercise Rea sonable
Care and Skill
IV Conclusion 49 - 50
Notes 51 - 56
Bibliography 57 - 58
INTRODUCTION
Sorretirres a person may not be able to act for himself. He may
suddenly fall ill and be unable to walk, in which case he may
enlist the help of another to my medicine for him. A house-
owner who wishes to sell his home may require the help of a broker
to sell his house for him. In such cases the person who acts for
another is called an 'agent' and the person for whom or on whose
behalf he acts is called the 'principal'. Agency therefore is the
relationship which subsists between the principal and the agent
who has been authorised to act for him or represent him in dealing
with others. 1
The relationship of principal and agent is a very conunon one in
the modern day msiness world. The word Agency in a general way
signifies the relationship that arises when one party uses another
party to accomplish some purpose. There are three parties in an
agency relationship, that is the party who authorizes another to
do sorre business, the authorized party and the party with whom
the msiness is transacted. The role and function of an agent is
primarily to bring his principal and third party are brought into
a contractual relationship he drops out. The agent does not become
a party to the final arrangement. As in the case of Plantation
Agency Sdn. Bhd. V Hi. Ari'ffin2 the court held that an agent is not
personally liable in contract made by his principal.
Instead of there being two persons directly connected in law with
each other by unilateral act of one or the nutual act of both, the
emplOYment of an agent introduces another person whose conduct can
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affect in variety of ways the legal position of one on whose behalf
he acts and the one whom he deals. 3
Unlike the ordinary employer-employee relationship agency agreerrent
is of a fiduciary in character. It is bound on a confidence reposed
in the principal in the agent. It is a relationship in which it is
inplied with a duty created by his undertaking to act primarily for
the benefit of another in matters connected with his ~dertakings.
As such in effecting the legal position of another an agent is
required to observe certain duties and obligation which some of them
are of fiduciary in nature. This has been painted out by the court
in a number of cases. Therefore the agents DUst really understand
duties and obligations as a fiduciary which are indeed stringent.
In the case of Dainq Soharah V Chabak4 the court held that the
relief given by a Court of Equity is a secondary consequence of the
principle that a person, standing in a relationship in which autho-
rity or influence may be supposed to exist, cannot hold a mere gift
withont making it clear that the intention to make it was not the
result of his influence. The relationship itself does not necessa-
rily preclude the making of the gift, blt the blrden lies on the
donee to show that there was no such influence as to the source of
the gift.
And in the case of Inche Noriah V Shaik Allie bin omarS the facts
of which are as follows, a malay woman who was of great age and
wholly illiterate, executed a deed of gift of landed property in
favour of her nephew who had management of all. her affairs and there-
fore being in the position of an agent for her. The donor had in-
dependant advice from a lawyer blt this lawyer was unaware that the
